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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): ND MBOZI (“complainant”) v SOUTH AFRICAN LOCAL 

AUTHORITIES PENSION FUND (“first respondent”); FAIRSURE 

ADMINISTRATION (PTY) LTD (“second respondent”) AND THE GEORGE 

LOCAL MUNICIPALITY (“third respondent”) 

 

[1]  INTRODUCTION   

 

1.1  The complaint concerns the deduction of the complainant’s fund value 

in lieu of a housing loan granted to him and the payment of a disability 

benefit.  

1.2 The complaint was received by this Tribunal on 1 July 2015. On           

3 July 2015, a letter acknowledging receipt thereof was sent to the 

complainant. On the same date, the complaint was forwarded to the 

first and second respondents, affording them an opportunity to submit 

responses to the complaint by 3 August 2015. On 13 August 2015, the 

complaint was forwarded to the third respondent, requesting it to          
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file a response by no later than 13 September 2015. On the same date, 

a follow-up letter was sent to the first respondent requesting it to file        

a response by no later than 25 September 2015. On 7 October 2015, a 

follow-up letter was sent to the third respondent requesting it to file      

a response by no later than 19 October 2015. On 19 November 2015, 

a response was received from the first respondent. No response was 

received from the third respondent. On 15 December 2015, further 

submissions were received from the parties. 

 

1.3 Having reviewed the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. The 

determination and reasons therefor appear below. 

 

[2]  FACTUAL BACKGROUND 

 

2.1 The complainant was in the employ of the third respondent from            

1 April 1989 until 30 November 2014, at which stage his service was 

terminated. He was a member of the first respondent by virtue of his 

employment. The first respondent is administered by the second 

respondent. 

 

[3] COMPLAINT 

 

3.1 The complainant submits that following the termination of his service, 

an amount of R80 055.86 was deducted from his retirement benefit in 

lieu of a housing loan he had with the Home Loan division of First Rand 

Bank Limited (“FNB”). He further states that a further deduction for a 

home loan with Standard Bank of South Africa Limited (“Standard 

Bank”) in the amount of R119 328.78 was also made on his retirement 

benefit. It is the latter deduction that the complainant has a problem 

with and he contends that his account with Standard Bank was closed 

and transferred to FNB and subsequently settled on 4 March 2015. 
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3.2 The complainant submits that Standard Bank has no proof that he 

owed it and therefore, the first respondent unjustifiably enriched itself 

by effecting a deduction from his retirement benefit without his consent. 

He therefore, seeks this Tribunal to order the first respondent to refund 

the amount deducted from his retirement benefit. 

 

3.3 The complainant further states that he entered into an agreement with 

the third respondent for him to leave his job and for the former to pay 

him for the whole service, including the remaining 4 years of his service 

due to his deteriorating health as advised by his doctors. In this regard, 

the complainant attached medical reports from his doctors which 

confirm that he has a medical condition that makes it impossible for 

him to continue working and recommending him for early retirement. 

One of the medical reports recommends that he must be allowed early 

pension and include the 4 years in his service. He states that the 

arrangement with the third respondent was for him to be paid an 

amount of approximately R191 100.90.  

 

3.4 He therefore, requests this Tribunal to order the first respondent to 

refund him for the deduction it made from his benefit in relation to the 

Standard Bank home loan account and order that the arrangement to 

be paid in relation to his health condition be honoured.        

 

 

 

 

 

[4]  RESPONSE 

 

 First and second respondents 

 

4.1 The first respondent submitted that its investigation of the matter 

revealed that the complainant retired on 30 November 2014 as a result 
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of which he was paid a retirement benefit on 4 March 2015. It states 

that the complainant decided to have a portion of his retirement benefit 

transferred to Old Mutual Life Assurance Company (South Africa) 

Limited (“Old Mutual”). 

 

4.2 It indicated that since the complainant does not dispute knowledge of 

the FNB home loan, it will not dwell much on the matter save to confirm 

that an amount of R80 055.86 was deducted from the complainant’s 

retirement benefit to settle the said home loan. In this regard, it 

attached a copy of the letter from FNB confirming the settlement 

amount to be paid in relation thereto.   

 

4.3 It submits that the complainant defaulted on the Standard Bank home 

loan to the extent that it had to settle the said housing loan with an 

amount of R38 820.03, which was confirmed by Standard Bank. In this 

regard, it attached email correspondence dated 17 November 2015 

from an official of Standard Bank, wherein the latter makes reference to 

the attached loan agreement and proof of payment. The said official 

further states that the statement reflects that a settlement amount of 

R38 820.03 was received on 31 July 2002. 

 

4.4 The first respondent avers that the complainant continued to owe it 

instead of Standard Bank since it settled the amount owed by the 

complainant to Standard Bank. It states that the amount owed by the 

complainant grew with interest until it was settled in March 2015 when 

the complainant went on retirement. It confirms that an amount of     

R119 370.81 was settled from the complainant’s retirement benefit. In 

this regard, it attached a letter dated 30 March 2015 addressed to the 

complainant, in terms of which a breakdown of his retirement benefit is 

provided as follows: 

 

  Retirement Benefit    R928 231.72 

  Minus FNB Housing Loan   R  80 055.86 

  Minus Defaulter Housing Loan   R119 370.81 
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  Transfer Amount OMLACSA Old Mutual  R618 821.14 

  Plus interest     R    5 944.50 

        R115 928.41 

     

4.5 The first respondent also attached a housing loan form as proof that 

the complainant had taken a loan with Standard Bank where it stood as 

surety. 

 

4.6 It stated that with respect to the payment of a disability benefit, the 

complainant did not furnish it with any information to the effect that he 

had applied for a disability benefit which had been repudiated by the 

insurer. It therefore, submitted that the complaint against it be 

dismissed. 

 

Further submissions 

 

4.7 The first responded confirmed that the amount of R119 370.81 

deducted from the complainant’s retirement benefit represents the 

settled loan amount of R38 820.03 plus interest. It further submitted 

that the second respondent conceded it did not apply the in duplum 

rule in the computation of the amount deducted from the complainant’s 

retirement benefit and as such, it will remedy the situation.  

 

Third respondent 

 

4.8  The third respondent was afforded an opportunity to comment on the 

allegations made against it, as required by section 30F of the Act. No 

response was received from it. In the circumstances, this Tribunal has 

no other alternative but to dispose of the matter on the basis of 

available facts. 

 

[5]  DETERMINATION AND REASONS THEREFOR 

 

 Introduction 
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5.1  Before delving into the merits of the matter, this Tribunal must 

determine if it has jurisdiction to deal with the issue pertaining to the 

payment of a disability benefit. 

 

5.2  The rules of a fund are supreme and binding on its officials, members, 

shareholders and beneficiaries and anyone so claiming from the fund 

(See Section 13 of the Act and Tek Corporation Provident Fund & 

Others v Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28]). 

 

5.3 Upon perusal of the rules of the first respondent, it is evident that no 

provision is made for the payment of disability benefits except for 

instances where a member suffers from ill-health as a result of an 

injury sustained due to his own fault. From the facts of this matter, the 

complainant did not suffer from a medical condition caused by his own 

making. Thus, the first respondent cannot be ordered to pay a benefit 

that is not provided for in its rules as such action would be unlawful. 

However, it may occur that the second respondent entered into an 

arrangement with an insurer to provide insured benefits payable in 

terms of the insurance policy and which payment is determined by an 

insurer. If that is the case, The Ombudsman for Long-Term Insurance 

may enjoy jurisdiction in respect of this aspect of the complaint. In this 

regard, the complainant may approach the Ombudsman for Long-Term 

Insurance whose address appears at the foot of this determination.  

 

 

   Merits 

 

5.4 The issue for determination is whether or not the complainant acquired 

a home loan from Standard Bank in terms of which the first respondent 

stood as guarantor and if the first respondent was justified in deducting 

the complainant’s retirement benefit in lieu of the home loan debt. 
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5.5 The rules of a fund are supreme and binding on its officials, members, 

shareholders and beneficiaries and anyone so claiming from the fund 

(See Section 13 of the Act and Tek Corporation Provident Fund & 

Others v Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28]). 

 

5.6 Rule 8.8 of the respondent’s rules regulates the granting of home loans 

and the apposite portion provides as follows:- 

 

  “8.8 Housing Loans and Guarantees  

    

8.8.1 The TRUSTEES shall have full power grant a home loan to a 

MEMBER for a purpose referred to in Section 19(5)(a) of the 

ACT. Such loan shall be subject to the provisions set out in 

Section 19(5)(a), (b)  of the Act and subject to the provisions 

set out in Section 19(5)(b), (c) and (d) of the ACT. 

 

8.8.2 The TRUSTEES shall also have the power to furnish a 

guarantee in respect of a loan by some other person to a 

MEMBER for a purpose referred to in section 19(5)(a) of the 

Act and, if so required for such purpose, may make a deposit 

in pledge with a building society as collateral security. Such 

guarantee shall be subject to the requirements of the 

REGISTRAR. 

 

8.8.3  A housing loan or guarantee provided by the FUND in terms 

of RULE 8.8.1 or RULE 8.8.2 shall be such as to ensure that 

other MEMBES are not prejudiced by the granting of the said 

loan or guarantee. Any housing loan or guarantee by the 

FUND shall be subject to the following conditions: 

 

(a) The loan must be for the purpose of obtaining 

housing and in accordance with the requirements 

stipulated in Section 19(5) of the ACT. 

 

 (b)  … 
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(c) The MEMBER shall repay the amount of the housing 

loan on a monthly basis subject to the maximum 

period specified in Section 19(5)(b)(iv) of the ACT. 

 

(d) … 

 

(e) In the event that a MEMBER remaining in service 

defaults in repayments on a housing loan granted by 

a recognised financial institution and guaranteed by 

the FUND in terms of this RULE, and such institution 

demands from the FUND payment of the full 

outstanding amount of the housing loan granted to 

the MEMBER, the FUND shall be entitled, after due 

consideration by the TRUSTEES of all available 

alternatives for repayment of the loan by the 

MEMBER, to direct as a last resort that the amount 

of the loan, together with any interest which may be 

payable on such amount, be recovered from the 

MEMBER’S benefit at the time, as calculated by the 

VALUATOR on the date on which the TRUSTEES 

authorise payment of the housing loan amount to 

such institution. The MEMBER’S PENSIONABLE 

SERVICE for purposes of calculating any benefits 

that become payable in respect of the MEMBER, 

after such deduction, will be reduced in relation to 

the amount that the outstanding housing loan bears 

to the MEMBER’S benefit. 

 

(f) On the MEMBER’S retirement or termination of 

membership for any reason in terms of these 

RULES, the FUND shall be entitled to deduct from 

the benefit payable to the MEMBER or DEPENDANT 

of the MEMBER, as the case may be, the 

outstanding housing loan amount or the amount due 

to the said recognised financial institution in respect 

of the said loan, together with interest and any tax 

that may be payable on such amount, as advised to 

the FUND in writing by the said financial institution, 

but not exceeding the total amount of the guarantee, 

together with an amount as may represent interest 
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and tax thereon, given by the FUND. The repayment 

period for the loan shall cease before the MEMBER 

attains the NORMAL RETIREMENT AGE.” 

 

 5.7 Section 19(5)(a) of the Act, regulates the granting of loans by pension 

funds and provides as follows: 

 

 “A registered fund may, if its rules so permit and subject to the regulations, 

grant a loan to a member by way of investment of its funds or furnish a 

guarantee in favour of a person other than the fund in respect of a loan 

granted or to be granted by such other person to a member to enable the 

member- 

 

(i) to redeem a loan granted to the member against security of, either a 

pledge by the member concerned to the fund of the benefit 

contemplated in paragraph (c)(ii), or immovable property which either 

belongs to the member or his or her spouse or the member and his 

or her spouse and on which a residence has been or will be erected 

which is occupied or, as the case may be, will be occupied by the 

member or a dependant of the member; 

 

(ii) to acquire immovable property on which a residence has been or will 

be erected, or to erect a residence on immovable property in respect 

of which, either the member or his or her spouse, or the member and 

his or her spouse, has or have obtained ownership or the right to 

ownership through a right of occupation, for occupation by the 

member or a dependant of the member; or 

 

(iii) to make additions or alterations to or to maintain or repair a 

residence of which ownership or the right to ownership was obtained 

through a right of occupation by either the member or his or her 

spouse or the member and his or her spouse and which is occupied 

or will be occupied by the member or a dependant of the member, 

 if the right of occupation of the immovable property or residence is secured 

by virtue of the operation of any custom or law, other than an agreement of 

lease or similar temporary measure, entitling such member, or his or her 

dependants, to the right of occupation of such immovable property or 

residence or any specified portion thereof.” 
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 5.8 It appears from the above that the rules of the first respondent afford it 

a right to issue a guarantee on behalf of its members in favour of 

financial institutions with respect to housing loans. In the present case, 

the complainant submits that it was brought to his attention that a 

portion of his benefit was paid to the first respondent in respect of a 

home loan with Standard Bank, that he asserts, he has no knowledge 

of and which was transferred to FNB. However, on the other hand, the 

first respondent provided this Tribunal with a housing loan application 

form which appears to have been signed by the complainant. The first 

respondent further provided this Tribunal with a document received 

from Standard Bank which indicates that the said housing loan was 

settled on 31 July 2002. In this regard, the information received from 

Standard Bank invalidates the complainant’s submission that his 

account with Standard Bank was closed and transferred to FNB. In the 

circumstance, the probabilities favour the conclusion that the 

complainant, indeed, applied for a housing loan which was approved by 

Standard Bank and the first respondent stood as guarantor and such 

housing loan was settled by the first respondent on 31 July 2002 when 

the complainant defaulted with his payments. Thus, on the available 

facts, the complainant’s denial of the said housing loan falls to be 

rejected. However, the matter does not end here. 

 

 5.9 It appears from the rules of the first respondent that instances where a 

member’s benefit may be deducted in lieu of the amount owing to a 

financial institution in respect of a housing loan is where a member has 

defaulted or failed to make repayments and where membership 

terminates. In the present matter, the complainant went on retirement 

on 30 November 2014, however, from the document supplied by the 

first respondent, it appears that the housing loan was settled on                 

31 July 2002 after the complainant had defaulted with respect to 

payments to Standard Bank prompting the first respondent to spring 

into action and settle the debt as a surety. From the available facts, the 

capital amount of the housing loan owed by the complainant to 
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Standard amounted to R38 820.03, however, the first respondent 

deducted an amount of R119 370.81 from the complainant’s retirement 

benefit, which the first respondent contended had accumulated as a 

result of interest.   

 

Application of the in duplum rule 

 

5.10  The first respondent has ignored in computing the complainant’s debt, 

the application of the in duplum rule. This is a principle of our common 

law which regulates how much interest can be charged on a debt and it 

has been reaffirmed as part of our law by our courts in (Standard Bank 

of South Africa Ltd v Oneanate Investments (Pty) Ltd (in Liquidation) 

1998 (1) SA 811 (SCA)at 827G-H)), where it was stated that:     

 

 “It provides that interest stops running when the unpaid interest equals the 

outstanding capital. When due to payment interest drops below the 

outstanding capital, interest again begins to run until it once again equals that 

amount.”   

 

5.11 It needs to be indicated that the in duplum rule has also been adopted 

and modified by statute, in terms of section 103 of the National Credit 

Act 34 of 2005 (see Kelly-Louw on [2011] SA Merc LJ 354 at 360). This 

section is however not applicable as the National Credit Act, in terms of 

section 103(5), does not apply to agreements before 1 June 2007 (see 

item 4(2) of Schedule 3 to the Act). In the event, the common law rule 

applies to the current case. The effect of the in duplum rule on the 

complainant’s debt means that the interest on the complainant’s debt 

ought to have been capped at R38 820.03, meaning that at no time 

was the total of the complainant’s debt to exceed R77 640.06. The 

actions of the first respondent to continue charging interest upon 

interest even after this amount was reached, is illegal (see Margo and 

Another v Gardner 2010 (6) SA 385 (SCA)). 

 

5.12 In the event, this Tribunal finds that the complainant has been 
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prejudiced by the manner in which the first respondent computed the 

interest on his loan in total ignorance of the in duplum rule. Therefore, 

to place the complainant in the position he would have been if the in 

duplum rule had been correctly applied, the first respondent needs to 

determine the point at which the interest on the complainant’s loan 

reached R38 820.03. This Tribunal notes that the first respondent 

indicated that the second respondent has conceded that it did not apply 

the in duplum rule when the complainant’s retirement benefit was 

deducted. In the circumstance, the first respondent must be ordered to 

place the complainant in the position he would have been had it applied 

the in duplum rule when it deducted his retirement benefit. 

 

[6] ORDER 

6.1 In the result, the order of this Tribunal is as follows: 

6.1.1 The first respondent is ordered to determine from its records 

the date at which the complainant’s capital plus interest 

reached R77 640.06; 

 

6.1.2 The first respondent is ordered to compute the outstanding 

balance payable by the complainant by quantifying the monthly 

repayments paid by the complainant as from the date 

determined in paragraph 6.1.1 above and deduct such amount 

from the complainant’s total debt of R77 640.06; 

 

 

6.1.3 The first respondent is ordered to send the information about 

the balance of the loan, if any,  computed in terms of 

paragraphs 6.1.1 and 6.1.2 above to the complainant and this 

Tribunal, within eight weeks of this determination;  and 
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6.1.4 Should the amounts determined in paragraphs 6.1.1 and 6.1.2 

above exceed the complainant’s total debt of R77 640.06; the 

amount by which it exceeds the total debt should be repaid to 

the complainant together with interest at the rate of 9% per 

annum calculated from the date the total debt exceeded 

R77 640.06 to date of payment. 

 

 

DATED IN PRETORIA ON THIS 17TH DAY OF DECEMBER 2015 

 

 

 

 

_____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 

 

 

 

 

 

 

Section 30M filing: High Court 

Complainant: Represented by Scorpion Legal Protection (Pty) Ltd 

Respondent: Represented by Thipa Denenga Incorporated Attorneys 

 

 

 


